
*****DRAFT***** 
 

The Town of Forestburgh Town Board held their regular monthly meeting on Thursday, March 30, 2023, 
at the town hall.  
 
Supervisor Hogue called the meeting to order at 6:00 p.m. 
 
Roll Call – Present – Daniel S. Hogue, Jr., Supervisor 
          Karen Ellsweig, Councilperson              
          Steve Budofsky, Councilperson 
             Susan Parks-Landis, Councilperson  
                                     Vincent C. Galligan, Jr., Councilperson         
 
 Absent – Troy Johnstone, Esq. – Attorney for the town 
 
 Recording 
 Secretary – Teresa Collins, Deputy Town Clerk 
 
               Others 
 Present – Richard Robbins, Planning Board Chair  
 
PUBLIC COMMENT – None 
 
MINUTES – March 2, 2023, Regular meeting, and October 2022 Budget Workshop and Tax Cap 
override public hearing Minutes.  
MOTION by Councilperson Landis, seconded by Councilperson Budofsky   
 Vote: 5 ayes – 0 nay. Motion carried. 
 
GENERAL FUND VOUCHERS - #56-81 in the sum of $12,512.77 as set forth in abstract #4 were audited 
for payment. MOTION by Councilperson Budofsky, seconded by Councilperson Ellsweig, to pay the 
General Fund Vouchers.  Vote: 5 ayes – 0 nay. Motion carried.  
 
HIGHWAY FUND VOUCHERS - #22-32 in the sum of $32,736.06 as set forth in abstract # 4 were 
reviewed. MOTION by Councilperson Landis, seconded by Councilperson Budofsky to accept the 
highway fund vouchers. Vote: 5 ayes - 0 nays. Motion carried. 
 
ESCROW FUND VOUCHERS – None  
 
CORRESPONDENCE 
 



 

 
 



UNFINISHED BUSINESS 
 
Updated Zoning regulations  
 
It was agreed by the town board that Councilperson Galligan and Councilperson Ellsweig will review the 
solar zoning regarding the state law versus local law and will return their finding on the next town board 
meeting.  
 
 

 § 180-29. Solar Energy Systems   of the proposed zoning Code with proposed changes to sections  

a. § 180-29 D [5] (a)  & O [6] (f) - adding an exception to the 3 month lack of use 

constituting abandonment for the circumstance that the lack of use is do to a problem 

caused by the interconnection utility. {The logic for this proposed change is that where, for 

example, a bad storm (like Irene or Sandy) or  some other massively destructive event damages 

the utility’s infrastructure preventing it from accepting electricity produced by a large scale solar 

facility for a period in excess of 3 months, the owner of the facility should not be deemed to have 

abandoned the facility as its lack of operation is not their fault or decision.}  

 

b.  § 180-29 O [3] (a) removing the 10 acre parcel size limitation, while retaining the 200 ft. 

setback requirements, and reducing the setback requirement for the inverter to 200 ft from 

500. {The logic for this proposed change is that in today’s market place, the amount of energy 

that can be produced on a parcel 10 acres, with the setbacks required (for aesthetic screening and 

safety) makes a project completely commercially unviable. If we want to have commercial-scale 

solar generation in Forestburgh, and have it with setbacks of this scale, as a very practical matter 

a 10 acre minimum is a deal breaker. No Solar developer is going to make an investment here 

where they can make the same investment elsewhere and not have their production limited in this 

fashion.Similarly, as the cost of running the cable from the inverter to the interconnection point 

is extremely expensive (~$1,000,000.00 a mile), adding an additional 300 feet is a significant 

expense and does not, in any real sense, add to the protection of safety, health and welfare of the 

community. The previously discussed EMF concern to neighbors has not ben demonstrated - in 

other communities - to be a real issue, given the exponential dissipation of EMF energy over 

distance: 200 feet is more than sufficient at this level of potential EMF generation to provide for 

protection to the neighbors of potential EMF impact. } 

 

c.  § 180-29 O [3] (b) loosening up the 12 foot height maximum height for ground mounted 

collectors from 12 feet to an average of 12 feet. {the logic of this proposed change is that 

where a dip in topography requires a stanchion to be a bit taller than those near by - to achieve a 

uniformity of height of the collectors themselves, and given that most collectors are just about 12 

feet to begin with - gaining uniformity via an averaging method makes sense. It would be silly to 



require a developer to apply for a variance for a limited number of collectors that might exceed 

the individualized 12 foot limitation.} 

 

d. § 180-29 O [8] (b) providing that the financial security provided to Forestburgh is in the 

form of a surety bond. {The logic for this proposed change is that the obligations imposed on a 

town for the management and accounting associated with a security fund are significant. When 

the code was adopted in 2018, this was the language of the model NYSERDA code. Their 

current model code has refined the form of security to specify a surety bond, in favor of the 

town. It provides the same financial protection but is much easier to administer - both for the 

town, and also for the potential developer.}   

 

 

While the language of the proposed zoning code regarding the applicability of Chapter 153 

of the Tax code remains the same, We have to repeal a portion of that chapter 153: 

specifically, § 153-36 (D & E). {the logic of this repealer is several fold. First, the current 

section § 153-36 (D) requires a calculation that is absolutely impossible to perform. Since the 

adoption of this section in 2018, the state has enacted, in 2021 RPTL § 575-b that applies 

specifically to Solar and wind Generation Systems. This section requires, among many other 

things, a calculation to be performed AFTER the project is completed and a calculation of the 

then current value of actually generated electricity based on a whole host of factors specific to 

the local electricity grid. § 153-36 (D) states that a PILOT cannot be less than 90% of the amount 

that would be due but for the exemption and § 153-36 (E) requires that this must be determined 

and agreed to before construction of the facility can be approved by the Planning Board.  RPTL § 

575-b makes compliance with  § 153-36 (D) IMPOSSIBLE. Any law that is impossible to 

comply with is void, on its face. It must be repealed. We cannot, however, repeal the requirement 

for a PILOT, however, as we have elected to adopt  RPTL 487’s 15 year exemption from real 

estate tax for value added by solar and wind installations. The balance of section 153, requiring a 

PILOT for large scale Solar and wind facilities must be left in place. The Sullivan County IDA 

has adopted a UTEP specifically for Solar and Wind generation, which has been adopted by all 

of our Sullivan County neighbors that host commercial Solar and wind generating facilities. We 

should too - in my humble opinion. In addition, again as a practical matter, no developer is going 

to agree to develop a parcel in Forestburgh if their PILOT obligations are significantly greater 

than what it will cost them elsewhere.  

2.Also attached is an updated, clean, complete version of the proposed zoning code including the 

solar proposal- now version7 - which, following Troy’s review and the boards agreeing would 

seem to me to be ready for adoption as Local law 1 - and include, in addition, the repeal of § 

153-36 (D) and § 153-36 (E) of the Forestburgh Code. 



DELAWARE RIVER SOLAR, LLC 

P.O. Box 384 

Callicoon, New York 12723 

 

March 15, 2023 

 

Town of Forestburgh 
332 King Road 
Forestburgh, New York 12777 
Attn:  Daniel S. Hogue, Jr., Supervisor 
 
Dear Supervisor Hogue: 

 Delaware River Solar, LLC (“DRS”) is one of New York’s leading community solar developers.  
DRS has developed, built or manages over fifty (50) solar energy projects in New York.  In Sullivan 
County, fourteen (14) DRS projects are interconnected to the New York State Electric and Gas (“NYSEG”) 
electric grid.  There are three (3) projects under construction and others in various stages of 
investigation. 

 DRS is currently building a project in the Town of Mamakating that will interconnect with the 
Orange and Rockland Utilities (“O&R”) electric grid.  DRS is interested in developing a project in 
Forestburgh.  The purpose of this letter is to request that certain amendments be made to Forestburgh 
Code Chapter 85-44 (“Forestburgh Solar Law”) to make a Forestburgh project viable.  

 Solar projects are only viable where the existing circuits are capable of accepting locally 
generated electricity.  In Sullivan County, circuits with capacity to accept locally generated electricity 
generally fall into two (2) categories.  First, circuits and substations that served a large electric draw that 
is no longer on the circuit.  For example, DRS has built two (2) projects in the Town of Thompson 
interconnected with the circuit that previously provided electric power to the Laurels Hotel.  The second 
category of viable circuits is where a substation or circuit has been recently rebuilt.  Substations in 
Western Sullivan County were destroyed by flooding caused by Irene and Lee.  These were rebuilt under 
various FEMA programs that allowed NYSEG to source Federal dollars.  There are six (6) solar projects in 
the Town of Delaware, all on circuits connected to recently rebuilt substations.  In Forestburgh, the 
Mongaup Falls substation has recently upgraded and that circuit, at least theoretically, is viable to 
interconnect locally generated electricity.  The information O&R is required to publicly disclose shows 
5.384MW ac of available capacity in the Route 42 13.2 kV feeder circuit that is fed by the Mongaup Falls 
substation.  At present, according to O&R records, there is no other three-phase circuit in Forestburgh.   

 DRS has undertaken a search to find a parcel of land on the 13.2kV circuit that the O&R records 
indicates to have open capacity.  A parcel meeting all known requirements to technically support a 5MW 
ac project was identified on Route 42.  The parcel identified is over two hundred (200) acres in size.  The 
parcel is generally flat, at least on that part of the parcel that could be a project site.  The parcel is 
heavily wooded with a mix of Eastern White Pine – Northern Hardwood tree species.  A project could be 
built on this parcel with no material visibility from any road or any other property.   



 The Forestburgh Solar Law references a section of the Forestburgh Code dealing with Taxation.  
This tax provision is unworkable.  This provision requires a PILOT Agreement with a payment of “90% of 
the amount that would be due but for exemption under Real Property Tax Law (“RPTL”) §487(2)”.  It 
references ninety (90%) percent of otherwise payable taxes that cannot be computed when 
contemplated by the Forestburgh Code.  Section 153-6 provides notice to the planning board to not 
grant approval if “the parties are unable to agree on the terms and conditions of a PILOT Agreement”.  
§575-b of the RPTL was adopted in 2021 (after the effective date of the Forestburgh Solar Law).  The 
purpose of §575-b is to bring some rationality to the assessed value of New York renewable energy 
projects.  The assessed value per mega-watt (“MW ac”) of projects studied in New York State ranged 
from zero per MW ac to $6,000,000 MW ac.  §575-b requires the assessed value of a renewable energy 
project to be based on the discounted cash flow (“DCF”) valuation method.  The valuation model 
developed by the New York State Department of Taxation and Finance (“DTF”) requires information 
inputs that are not known until the project is interconnected to the NY ISO grid. If you can’t compute 
assessed value, you cannot compute taxes, so the ninety (90%) percent applies to otherwise payable 
taxes that cannot be determined during planning board review.  

The assessed value of solar projects in two Orange County Towns that share an assessor with 
Forestburgh have been challenged by project owners.  The valuation of these projects, when a tax 
certiorari proceeding is commenced, involves costly appraisals.  This can be avoided.  

 The County of Sullivan Industrial Development Agency (“IDA”) developed and adopted a 
Uniform Tax Exemption Policy (“UTEP”) for Community Distributed Generation (“CDG”) which would 
require a PILOT payment made annually to IDA to be disbursed to the County, Town and School 
(collectively, the “Taxing Jurisdictions”).  Fifteen (15) projects are making PILOT payments under the IDA 
CDG UTEP and no town with a solar project has voiced any concerns or objections.  

 The Mamakating project under construction will make a PILOT payment of $8,500 MW ac when 
interconnected.  A 5MW ac project in Forestburgh (assuming interconnection under current NYSERDA 
programs) would make a PILOT payment of $42,500/year which would be ratably disbursed by the IDA 
to the Taxing Jurisdictions.   

 The Minimum Design Standards under the Forestburgh Solar Law includes limitations and 
requirements making it impossible to build a project.  The local law at 85.44 H.(3)(a) limits the size of a 
parcel on which a solar energy system is located to ten (10) acres.  85.44 H(3)(a) requires a setback of 
two hundred (200’) feet from any property line and lot coverage of not to exceed forty (40%) percent.  
When you apply a forty (40%) percent lot coverage limitation and two hundred (200’) feet setbacks to a 
ten (10) acre parcel, it leaves no viable project area.  Further, the fixed cost of an inverter, transformer 
and other interconnection apparatus make a system built on ten (10) acres impossible to justify 
financially.  The current PSC and NYSERDA regulations allow a CDG project of up to 5MW ac.  The larger 
the generation capacity of a project, the more generation capacity in place to absorb fixed costs.  
Assuming the circuit capacity can accept the power, DRS would seek to develop a 5MW ac project on 
the subject site.  A 5MW ac project with two hundred (200’) foot setbacks required from all property 
lines would require a project site of approximately fifty (50) acres.   

 A project on the site under investigation can be designed to respect a two hundred (200’)-foot 
setback from all property lines.  A project on the site under investigation can meet the forty (40%) 
percent lot coverage limitation. 

 



 The project if constructed would interconnect at an existing power pole on 13.2kV circuit on 
Route 42.  Route 42 is a property line.  The requirement to locate the inverter (transformer and other 
interconnection apparatus are not mentioned in the solar law) further than five hundred (500’) feet 
from Route 42 has no advantage and simply adds project cost.  Ideally, the inverter should be located as 
close to the point of interconnection as possible while respecting the required setbacks.  In this case, not 
less than two hundred (200’) feet from the Route 42 property line. 

 Substantially all current projects are built on racking that rotates so the panels capture 
maximum sunlight.  These are called “trackers” vs. prior fixed position panel technology.  The 
Forestburgh Solar Law limits ground-mounted solar energy systems to twelve (12’) feet in height.  [see 
85-44 D.(3)(b)].  Twelve (12’) feet is a maximum height that can be respected if this is the average height 
of panels above ground level.   

 The section on Abandonment and Decommissioning at 85-44(5) is mostly unnecessary.  This 
section of the Forestburgh Solar Law follows closely to the recommended model local law suggested by 
NYSERDA at the time of adoption.  If a project is built in Forestburgh, DRS would submit a 
Decommissioning Plan to the Town.  Once approved by the Town, the project owner would provide the 
Town with a Decommissioning Bond as security for compliance with the Decommissioning Plan.  The 
Decommissioning Bond would be in an amount approved by the Town Board, in form approved by the 
Town Attorney, cover the entire life of the project, and be posted prior to issuance of a building permit. 

 DRS is willing to address the issues outlined herein, answer any questions, or respond to any 
concerns at a Town Board meeting or work session.  With the currently underway zoning law re-write, 
this is the ideal time for the Town to decide if the Town wants renewable energy built in the Town and if 
the project described above which would require PILOT revenue to be paid to the Town while using no 
Town services is attractive to the Town. 

 

Very truly yours, 

      Delaware River Solar, LLC 

 

      Richard D. Winter  
 

      By:  Richard D. Winter, Chief Executive Officer 

RDW/sj 

cc: Walter F. Garigliano, Esq. 

 Henry Anreder 

 Richard Robbins, Planning Board Chairman 

 



NEW BUSINESS 
 

GML sec. 239 exemption agreement with Sullivan County  

GENERAL MUNICIPAL LAW SECTION 239 REFERRAL EXEMPTION AGREEMENT 

BETWEEN COUNTY OF SULLIVAN AND FORESTBURGH  

_________________________  

AGREEMENT made as of the ____ day of _________, 2023, consists of the following terms and 

conditions:  

WITNESSETH:  

WHEREAS, General Municipal Law Sections 239-l, m and n (GML 239) require that certain planning 

and zoning actions be referred to the Sullivan County Division of Planning before any action is taken by 

the municipality having jurisdiction; and  

WHEREAS, the General Municipal Law Section 239 further requires the County to assess all such 

implications as to whether the requested action would have a “countywide” or “inter-community” impact 

and to comment on same; and  

WHEREAS, the current referral process results in the ongoing processing and review of applications from 

Sullivan County’s 21 municipalities, a portion of which have neither countywide or inter-community 

impact: and  

WHEREAS, General Municipal Law, Section 239-m-3-c, authorizes the County to enter into agreements 

with local municipalities in order to exempt actions deemed to be of strictly local concern from 

mandatory referral; and  

WHEREAS, in an effort to improve governmental efficiency, Sullivan County and _________ propose to 

eliminate the necessity of the County’s review and comment on such local actions; and  

WHEREAS, it is hereby mutually agreed by and between the parties hereto as follows:  

1. PARTIES: This Agreement is by and between the County of Sullivan, a municipal corporation of the 

State of New York with its offices at the Sullivan County Government Center, 100 North Street, 

Monticello, New York 12701, hereinafter, designated as "County" and the Town of Forestburgh with an 

address of 332 King Road, Forestburgh, NY, hereinafter designated as “Municipality”.  

2. TERM OF AGREEMENT: This agreement shall be effective __________, 2023  through 

___________, 2024, unless otherwise terminated as set forth herein. This Agreement shall renew 

annually, for up to four (4) additional years, unless either party provides written notice to the other at least 

thirty (30) days before the end of any term.  

3. EXEMPTIONS: The actions attached in Schedule A shall be eliminated from the General Municipal 

Law Section 239 referral and review process, pursuant to Resolution No. ___23.  



4. REFERRALS NOT TO BE ELIMINATED: The following actions shall not be eliminated from the 

referral and review process:  

1. a)  Land use plans including comprehensive plans, master plans, and neighborhood, district or 

corridor plans;  
2. b)  Amendments to the municipal zoning code or zoning district map;  

c)  Other proposed local laws and/or authorizations adopted pursuant to zoning (wetlands, historic 

preservation, affordable housing, moratoria, etc.);  

d)  Site plan review, except for the exemptions detailed in item 3 above;  

e)  any action that constitutes a Type 1 action under SEQRA; and  

f)  Special permits, use variances, and area variances for all non-residential uses and multi-  

family developments.  

5. REVIEW REQUEST: The Sullivan County Division of Planning reserves the right to request a 

review and recommendation on any of the aforementioned exempt actions, if in their opinion such review 

and recommendation are warranted due to the specific circumstances of the requested action.  

6. TERMINATION: Either party may terminate this Agreement upon thirty days prior written notice to 

the other.  

7. MODIFICATION: This Agreement may be modified only by a writing signed by both parties. 8. 

AUTHORIZATION: This Agreement is authorized by Resolution No. ___-19, adopted by the  

Sullivan County Legislature on _______________, 2023.  

IN WITNESS WHEREOF, the parties have executed this Agreement on the date noted above. 

[MUNICIPALITY]  

__________________________________ By: [Supervisor/Mayor]  

COUNTY OF SULLIVAN  

__________________________________ By: Joshua Potosek, County Manager  

APPROVED AS TO FORM  

__________________________________ By: Assistant County Attorney  

 

Motion: by Supervisor Hogue to accept the agreement between the County of Sullivan and the Town of 
Forestburgh, Seconded by Councilperson Landis. Vote: 5 ayes – 0 nays. Motion carried.  



Municipal Cleanup agreement  

Waiting for the county to send the town the amount of tonnage that will be allotted to the town 

and the dates. 

Motion: by Councilperson Ellsweig to approve municipal cleanup agreement, Seconded by 

Councilperson Landis, Vote: 5 ayes – 0 nays. Motion carried.  

Lost Lake Update  

On November 15 – ZBA issued a 36-page decision affirming building inspector denial for 
permits. Also finding that the developers own design standards are materially different than 
what was approved and that the original design standards were incorporated into the SEQRA 
Findings Statement. On February 2nd the Town Board unanimously passed a resolution finding 
that the developers changes and modifications to the resort project as fully outlined in the ZBA 
decision, constitutes “Changes in the Project” and therefore requires the developer to prepare 
a supplemental EIS to attain such approvals for such modifications as required by PDD law. The 
resolution also suspends all town issued permits and approvals including the 2011 PDD 
approval and 2013 conditional final approval. It also suspended any construction or land 
disturbance activities until the developer submits its proposed changes to the town board and 
undergo additional SEQRA review and obtain necessary and appropriate modifications to terms 
and conditions of project approvals. The developer has not submitted anything to address this 
to date.  

Mowing the Memorial Triangle  

Jim Steinberg has volunteered to mow the memorial triangle on St. Joseph Hill. 

REPORTS – BOARD MEMBER COMMENTS 

VACANCIES – We are currently still looking for a ZBA Secretary and Lifeguards  

Planning Board – Chairman Richard Robbins, there will be a regular meeting in April and as of 

yet no additional applications have been submitted.  

Fire Department – Jim Steinberg, would like the town board to reinduce the local law to State 

of NY for 911 signs.  

Pancake breakfast was changed from May 7th to April 23rd to 7A.M to 11A.M. Adult $13 and 

Children $8. Corned beef dinner was a great hit sold 242 dinners. 

Burn Ban March 16th to May 14th. 

 

 

 



 



 



 

 
EXECUTIVE SESSION – MOTION by Supervisor Hogue, to enter into executive session, 
for the purpose of Union contract and Litigation and would like to invite Richard Robbins Planning Board 
Chair and Teresa Collins Deputy Town Clerk at 6.35 P.M.   
 
MOTION by Supervisor Hogue to leave executive, reconvene into regular session Second by 
Councilperson Landis at 8.06P.M. 
 
MOTION by Councilperson Ellsweig to adopt a resolution for Adopting SEQRA Positive Declaration and 
Requiring the Preparation of a Supplemental Environmental Impact Statement for the Lost Lake Resort 
Property Located on Cold Spring Road, Town of Forestburgh., seconded by Councilperson Budofsky. 
Vote: 5 ayes - 0 nays. Motion carried. 
 



 



 



 



 



 



 



 



 



 



 



MOTION by Councilperson Ellsweig to adjourn regular session and reconvene executive sessions, second 
by Councilperson Budofsky at 8.07 p.m. 

EXECUTIVE SESSION – NO business conducted.  

ADJOURNMENT – MOTION by Councilwoman Landis to adjourn at 8:30 p.m. 
 

Respectfully submitted, 
 
 
 

Teresa Collins 
 Deputy Town Clerk 

 
 
 
 

 

 

 

 
 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

 

 

 

 

 

 

 

 


